Changes to NIC Rules on Cross Border Working 
Section 1 – Introduction

Welcome to another AAT podcast where today I am talking to you about some changes that came into force on 1 May 2010. Changes that cover the rules on the payment of UK National Insurance Contributions or social charges in other countries when workers move from one country to another, in other words when workers are crossing international borders. 

The world is split into three groups for the purpose of UK National Insurance Contributions and other countries social security charges. When considering whether UK employees leaving the UK to work abroad should continue paying UK NIC’s or whether when workers from abroad should pay UK NIC’s, we have to look at the three categories or groups to determine the answer to that question. 
The first group to consider is the cross border movement of workers within the European Union or more correctly within the group of countries that comprise the European Economic Agreement of EA countries. That means embers of the European Union comprising Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxemburg, Malta, Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden and last but not least the United Kingdom. Plus we then include Iceland, Lichtenstein, Norway and Switzerland who make up the European Economic Agreement countries. Together this group of countries reach various agreements about cross border rules for the payments of what we know as National Insurance Contributions but what other countries often refer to as social charges. This podcast is mainly about changes to the cross border rules for members within the EU or EA. But firstly I want to explain about the splitting of the world into three groups to determine what, when and where National Insurance Contributions or social charges have to be paid.

The second group to be considered is the group of countries with whom the United Kingdom has negotiated a reciprocal agreement and currently that second group is made up of Barbados, Bermuda, Canada, Cyprus, Guernsey, the Isle of Man, Israel, Jamaica, Japan, Jersey, Korea, Malta, Mauritius, Philippines, Switzerland, Turkey, the USA and the former Yugoslavia. 

The third and final group is basically the rest of the world. In other words every other country where the UK currently has no agreement on the treatment of National Insurance Contributions or social security charges or benefits. The UK does not have agreements with China or India, South Africa and many more countries.
Section 2 – The basic rules for cross border workers

If an employee is seconded to the UK from an overseas employer there will normally be no immediate liability to UK NIC’s. Therefore the UK employer who will probably be paying the secondee and will deduct Income Tax in accordance with the appropriate tax code will not have to deduct primary Class 1 National Insurance Contributions from the earnings of the employee and neither will the employer have to pay UK secondary Class 1 National Insurance Contributions on those earnings that are above the earning threshold of £110 per week, £476 per month or £5,715 per annum. Exception periods will apply in those circumstances and the normal rules are that no contributions will be payable for at least the first fifty two weeks after the employee arrives and starts working in the UK from abroad. There may be longer exception periods where there are agreements in force and under EU EA guidelines the exception period may be anything from fifty two weeks to five years. Indeed, under the changes I am going to tell you about it is from twenty four months to five years. Longer exception periods may also apply under the reciprocal agreements where, for example, the USA will normally agree to an exception period of up to five years. In contrast the agreement with Bermuda is for only twelve months and the agreements with Guernsey and Jersey are for three years. 

The advice has to be to check the specific agreements because that will tell you the period of coverage and it may also provide for that period to be extended in certain circumstances. It is also important to check the agreement because if the period of the proposed secondment is longer than the period provided by the agreement then it may not apply at all and UK National Insurance Contributions may be payable from the first payday. For example, someone seconded to the UK from Bermuda, where the agreement only provides for secondments of up to twelve months, would have to pay UK NIC’s immediately if the secondment was, say, for two years. Two year secondments are very popular because of the temporary secondment rules and the advantageous tax rules for secondments or detached duty periods not exceeding twenty four months. 
One very important point that I have to make and that I will have made many times before on the CPD Master Courses or at AAT branch meetings or Connect Courses is that if your employer or your employer client is not deducting Class 1 NIC’s from the wages or salary of any of the employees there must be some evidence to support the non deduction. An employer sending someone to the UK from the EU, EA or a reciprocal agreement country will be able to obtain a certificate of coverage from the authorities in the home country, for example the French authorities or the Belgian authorities within the EU or from the USA authorities being one of the reciprocal agreement countries and indeed the biggest one. Employers coming from a non agreement country like India will not be able to obtain any such certificate but will need to have some appropriate paperwork to prove that the employee has been seconded from a non agreement country. That paperwork may compromise a copy of the assignment letter to prove where the employee has come from and a copy of the employee’s passport and VISA or work permit. If UK Class 1 National Insurance Contributions are not payable because of the existence of a certificate of coverage the expiry dates of those certificates must be recorded and then monitored to ensure that UK NIC’s are payable at the end of the exception period, for example after twelve or twenty four months or even five years. 

If Class 1 NIC’s are not payable there will be no liability to Class 1A National Insurance Contributions on any taxable befits in kind such as a company car or medical insurance and an adjustment may be required to the amount of Class 1A National Insurance Contributions payable on Section 4 of the form P11Db which is the return of Class 1A NIC’s. I should also add that Class 1A NIC’s are not payable even where there is a Class 1 NIC’s liability if UK Income Tax is not payable, in other words if the employee has a no tax code. 

The same rules apply to a UK employee who is sent abroad to work provided that it is a secondment from the UK employer. In this situation UK NIC’s will normally be payable for at least the first fifty two weeks after the employee has left the UK and where there is an agreement in place whether covered by the EU rules or by a reciprocal agreement it may be possible to keep the UK employee within the UK NIC system for much longer periods, perhaps a as long as five years, and then some countries like the USA may even agree to an extension for a further year. 
The important difference for an employee who leaves the UK to work abroad on a secondment is that the UK employer will have to apply to the UK authorities to obtain a certificate of coverage and a copy of that certificate will need to be provided to the employee and to the overseas employer. 

One potential problem is where the UK employee has been seconded to a country with which the UK has no agreement. The employee and the employer may have to suffer double deductions because UK NIC deductions will be required for the first fifty two weeks and if there is a charge in the overseas country that will create a double charge. 

One issue that has to be addressed when an employee stops paying UK NIC’s is the need to protect the UK employee’s entitlement to UK state benefits, at least when they return to the UK. Employees being posted overseas may be concerned about safeguarding their UK pension entitlement and they may need to consider what contributions are been paid and built up before they are first posted overseas and then what UK contributions they are likely to pay in the future.

Employees should give careful consideration to the payment of voluntary National Insurance Contributions to protect their state pension and other state benefits for when they return to the UK. 

The changes that came in to affect on 6 April 2010 where now male and female employees only require thirty years contributions to qualify for a full state pension does help to minimise the risk of a shortfall but it is something that employees should be warned about. HMRC’s leaflet NI38, social security abroad, provides some detailed guidance and an application form to arrange to pay voluntary contributions, however it is a forty page document and most employees may prefer to take advice from their own independent financial advisor. 

Section 3 – Key changes to the EU regulations from 1 May 2010.

Revised EN regulation number 883/2004 came into affect from 1 May 2010. It is intended to make things simpler and more transparent. The key changes are that the old certificate of coverage, the form E101 has been replaced by the new form A1 and the old E106 has been replaced by the S1. 

E101 certificates of coverage that were obtained before 1 May 2010 will remain valid until their expiry date, if indeed they have one. Some E1010 certificates were issued for multi-state working and did not have an expiry date. The director of one of my clients works mainly in the UK but also visits Portugal from time to time and indeed Germany. He was asked to provide a certificate of coverage by the Portuguese authorities and I obtained one from HMRC Centre for Non-Residents in Newcastle. That certificate had no expiry date. Within the EEA an E101 would often be obtained for a short term secondment not exceeding twelve months and then if the secondment was extended an E102 certificate would be required and this would have to be obtained from the host country, for example France or Belgium, if a UK employee was seconded there. This was a requirement to extend the period of coverage for another twelve months and often there were delays and sometimes a lot of hassle in obtaining this. Under the new regulations an A1 can be obtained initially for up to two years which will save a lot of time and hassle and importantly the UK employer will obtain that certificate from the UK authorities. The old Article 17 principle still applies although it is now called Article 16 where an application can be made to obtain an A1 certificate of coverage for up to five years. However we need to be warned that the rules have been tightened up. 

The old regulation 1408/71 which has been replaced does still apply to the EA country Switzerland and to third country nationals, for example someone from a third party country like Israel who is working and moving cross border within the EEA.
There are currently no special provisions for transport workers but it is thought that this could be included again in the not too distant future. It is expected that there will be more guidance, perhaps EU Posting Guidance Part 2 that will come out early in 2011. 

There are some special cases including commuters and home workers. A commuter, for example someone who lives in the UK but actually works in Belgium or France from Monday to Friday, would ordinarily pay National Insurance Contributions or social charges in the country of their employment, say in Belgium or France. Unless they were a multi-state employee who works in both the UK and Belgium and/or France. A home worker is a person who can work from anywhere and chooses to live in a certain country. The EU regulations specifically cover the situation of multi-state workers although reciprocal agreement countries don’t deal with this situation. Under the EU rules the employee should pay National Insurance Contributions to the country of residence if at least 25% of the work activity is there or 25% of the earnings relate to the country of residence. Otherwise National Insurance Contributions or social charges should be paid to the country where the employer is located. For example an employee working for a UK company and is paid through the UK payroll, he or she lives in Belgium or France where he or she works from home on a Monday and Friday and works in the UK from Tuesday to Thursday. National Insurance Contributions or social charges are payable to the Belgium or French authorities because more than 25% of the time is spent in that country. However, if he or she works in the UK Monday to Thursday and returns home on Thursday night to work at home on Friday, National Insurance Contributions are due to be paid to the UK as less that 25% of the work is undertaken in Belgium or France. The location of the employer then becomes the determining factor.
Section 4 - Summary
Although UK NIC rates are increasing by 1% in April 2011 for both employees and employers it is a fact that UK rates are still some of the lowest in Europe if not in the rest of the world. Careful consideration is needed of where National Insurance Contributions or social charges should be paid for workers moving across borders, either leaving the UK to work abroad or workers coming to the UK to work. 

Special rules may apply where the workers who are crossing borders are seconded by their employers for an overseas posting and contributions may continue to be paid in their home country. The basic rule is that workers come in on secondment from abroad or leaving the UK to work abroad on a temporary secondment will continue to pay home contributions for at least the first fifty two weeks but this may be extended by the EU agreements of other reciprocal agreements that the UK has entered into. 
On 1 May 2010 the EU introduced changes that I have outlined today and we await more changes and of course I will report these changes to AAT members through my Employment Taxes blog, perhaps in other podcasts or at one of the CPD Master Courses or branch meetings. 

Finally I should remind everyone that there are many foreign workers that come to the UK to work and find work directly here as opposed to been sent to the UK to work on a secondment by their overseas employer. Similarly many UK workers leave the UK to work abroad for a foreign employer. In those circumstances the worker will immediately be liable to local contributions and the rules I have discussed today will not apply other than the UK worker may need to consider paying voluntary contributions to protect their state pension and other state benefits on returning to the UK.

I hope that will be of some help to you today, thank you very much for listening.
