Business Mileage Expenses
Welcome to another AAT podcast. Today I am looking at business mileage expenses something that seems to create a lot of problems for employers as some of you may have realised when analysing expenses to prepare and submit your employers or your clients P11D returns.

Getting this wrong especially where the business mileage expenses claims involve company cars can prove very expensive when an HMRC officer carries out an employer compliance inspection or a Pay As You Earn audit. Reimbursing business mileage expenses in excess of the cost incurred may result in an Income Tax and a Class 1 NIC’s liability and of even more concern is if an employer reimburses the cost of non business or private mileage in a company car. This may then result in expensive company car fuel benefits being imposed by HMRC. That will be even more expensive when interest is charged and penalties are added to the bill. 
Business mileage expense claims of directors and employees will come under close scrutiny by HMRC employer compliance officers who may be looking to establish that the claims made do no more than reimburse the cost incurred for genuine business travel. So in this podcast I will look at the appropriate amounts for an employer to reimburse as well as the issue of what is business mileage as apposed to non business or private mileage. 

In other podcasts I have previously explained how complex and strict are our Income Tax for claiming a deduction for business expenses and also that there may be differences in the rules when applied to Class 1 NIC’s. But more of that later in this podcast.
So let us recognise that expenses received by the holder of an office or employment are charged to Income Tax as employment income. Expenses are therefore part of the emoluments of the office or the employment. And payments in respect of expenses to directors or employees which are paid by reason of their employment have to be treated as earnings chargeable to Income Tax as employment income unless . . . . .now let’s look at the exceptions.

Unless they are chargeable to Income Tax earnings within Section 62 or they are exempt such at the exemption for public transport disruption or they are paid in respect of expenses incurred in connection with a provision of a company car or company van where the scale charge will apply and you would ignore the cost related to those company cars or vans. And of course finally any expenses covered by a P11D dispensation will not be taxable as employment income. 
We must remember that a sum paid in respect of expenses includes any sum put at the employees disposal and paid away by him. What I mean is that as with P11D reporting or expense payments we are not just looking at expenses reimbursed by the employer but we also have to take into account any expenses met by the employer through an account with a supplier. This might be where the employer has an account with a travel agent, taxi or cab company, paying the supplier instead of reimbursing the director or the employee. 

Tax relief for business travel

Tax relief is allowed by deduction from the emoluments which as I have already said includes expenses. And since the changes introduced in 1998 tax relief is available in two circumstances. Firstly, tax relief is allowed for travel in the performance of the duties if the employee is obliged to incur and pay them as holder of the employment and the expenses are necessarily incurred on travelling in the performance of the duties of the employment. Now clearly someone in a travelling employment will be entitled to tax relief but be careful of a situation where, say, an employee is a sales representative for the East Anglia region. If that employee lives outside the area, say living in Watford, HMRC will deny tax relief for the travel from the home in Watford which is outside the area covered, until the employee reaches the boundary of his or her area, in this case East Anglia.  
Now secondly tax relief is allowed for travelling to or from a place that the employee has to attend in the performance of the duties. Tax relief is available if the employee is obliged to incur and pay them as holder of the employment and the expenses are attributable to the employee’s necessary attendance at any place in the performance of the duties of the employment. This means that tax relief is due to enable an employee to travel to a place where they will be performing the duties of the employment. 

Tax relief is not available for travel between home and the normal or permanent place of work; normally regarded as ordinary commuting. What does ordinary commuting mean? Well it means travel between the employee’s home and a permanent workplace or between a place that is not a workplace for example a holiday home and a permanent workplace. 

Tax relief is available to cover the full cost of all necessary incurred qualifying travelling and subsistence expenses when the employee is travelling between a permanent workplace, for example the normal office, and a temporary  workplace for example a branch office, a customer or a supplier. 

Also tax relief is available for travelling between home and a temporary workplace such as that branch office, customer or supplier. And finally travelling between two or more temporary workplaces is also allowable. 

In deciding whether tax relief is available we need to be clear about what is the permanent workplace and which place is to be visited in the course of business will be accepted as temporary workplaces. Field based sales staff will normally be regarded as in a travelling employment and their travel to customers, suppliers or their branch office or indeed their head office should be genuine business travel to places that are all temporary workplaces. 
Someone that works at home one or two days a week out of personal choice is unlikely to be accepted as home based and travel from home to the office may then be deemed to be ordinary commuting with no tax deduction due. More complex issues that may have to be addressed will be where an employee claims to be based at home and there might be an issue as to whether the home is accepted as a place of work. If the home is accepted as the employees work base, travel from that home to other places of work, including a branch, regional or head office, should be regarded as travel to a temporary place of work and tax relief will be available by deduction. HMRC officers will challenge this treatment if they think that an employee only works from home because of personal choice. What if they see no business reason for the home being the working base? In the case of Kirkwood versus Evans tax relief was denied for travel between a home workplace and Mr Evans’ office in Leeds which he only attended one day a week. The Court said that his choice to live in Kings Lynn rather than Leeds was historical and is unconnected with any term of his employment. The necessity of travelling to Leeds is dictated by his choice of the place where he lives and not by the nature and terms of the job itself. So Mr Evans didn’t get tax relief. Another case dealing with travel expenses between home and work is an old case of Pook versus Owen. Dr Owen was a General Practitioner who also had a part time appointment at a nearby hospital. His duties required him to be available for emergency call outs from home; he would be contacted by telephone and then took responsibility for the patient as soon as he took the call. The Courts held that he was entitled to a deduction for the cost of travel between home and the hospital while on call out. HMRC guidance makes it clear that the tax relief is only available in special circumstances like this where firstly there was a call out and also that the employee had responsibilities from the time that the call was taken. Similar situations might arise for the Fire Service Commander taking control of a fire from the moment that he takes a call and leaves home. Tax relief would not be due for an employee who went back to the office in the evening perhaps as a key holder or on the weekend or on a Bank Holiday because those journeys would still be ordinary commuting even though they might be extra journeys in addition to the normal back and forth to work. 

We do have tax relief by exemption for late night taxis after 9:00pm where the journeys are irregular and public transport has ceased or is limited. There is also tax relief from home to work when public transport is disrupted and some tax relief for disable employees all of which are covered in more detail on the CPD Courses.

The temporary workplace rule

HMRC guidance makes it clear that there is a further rule that prevents a workplace from being a temporary workplace where an employee attends it in the course of a period of continuous work that lasts or is likely to last more than twenty four months. This is known as the twenty four months rule. Where this further rule applies, the workplace will be a permanent workplace and tax relief is not available for travel from home to that workplace. AAT members may come across this situation in the construction industry for site workers or where an employee has seconded from abroad to work in the UK. If the period of secondment is known to exceed twenty four months at the outset no tax relief is due because that workplace will be a permanent workplace. If the initial posting is for twenty four months or less but before the end of the twenty four months period a decision is made to extend the posting beyond twenty four months then tax relief ceases from the date of that decision not from twenty four months. It is very important that the appropriate paperwork is out in place and that copies are retained to show the HMRC employer compliance officer because if the posting is extended HMRC may assume with the benefit of hindsight that it was always intended that the posting would be for more than twenty four months. So assignment letters, memos, evidence of the original posting or assignment needs to be kept. Tax relief would be denied by HMRC and a recovery would be made for any gross payments of travel subsistence and perhaps expensive accommodation expenses.

When HMRC talks about a period of continuous work they define this as a period over which the duties of the employment are performed to a significant extent at that place. HMRC applies this rule if the employee spends 40% or more of his or her working time at that place. The test is whether the employee has spent or is likely to spend 40% or more of his or her working time at that particular place over a period that lasts or is likely to last more than twenty four months. Where that is the case the workplace is not a temporary workplace and so it is a permanent workplace and therefore travel to it is ordinary commuting and not tax deductible. This could be where an employee works at, say, head office on Monday, Wednesday and Friday but works at a branch or depot on Tuesdays and Thursdays. Both places would be regarded as permanent workplaces and the travel from home to the branch office would not attract tax relief. 

Employees might be treated as travelling to a permanent place of work when they spend less than 40% of their time somewhere, that would be where the journey is regarded as ordinary commuting because the employee works there regularly say every Friday and let us not forget the Kirkwood versus Evans decision. 

Business mileage reimbursement

The tax treatment of business mileage reimbursement is dependent on whose car is being used for the business journey. The rate of reimbursement to company car drivers has to be substantially less than the amount reimbursed to an employee using their own car on the employers business because the employee has to meet more than the cost of the fuel used on the journey. The rate reimbursed has to reflect the cost of running the car including road fund licence, insurance, servicing and depreciation of the vehicle. Directors and employees using their own vehicles on company business can be reimbursed up to the authorised mileage rates which are statutory amounts without incurring any Income Tax or Class 1 National Insurance Contributions liability and importantly with no reporting requirement for the amounts reimbursed up to those rates. 

If an employer reimburses an amount in excess of the authorised or statutory rates the excess should be reported at Section E of the P11D Return of Expense Payments and Benefits. 

The authorised rates which have never changed since they were first introduced are for cars and vans 40p per mile for the first 10,000 business miles, then 25p per mile for any business miles in excess of 10,000. For motorcycles it is 24p per mile for every business mile and for cycles it is 20p per mile for every business mile. 
Employers using the authorised rates do however need to monitor the amount of business miles claimed at the full 40p rate for cars and vans in order to reduce the rate of reimbursement to 25p per business mile after 10,000 business miles.  Or to be able to report the excess on form P11D. If an employer reimburses all mileage including amounts over 10,000 business miles at the higher 40p rate there will an Income Tax charge on the excess, 15p per mile over 10,000 business miles. However, there would be no Class 1 National Insurance Contribution charge and this is one of the differences between Income Tax and Class 1 NIC’s because for NIC purposes the higher 40p per mile rate applies for all business mileage. If say an employer reimburses 50p per mile for all business miles there would be an Income Tax charge on the excess over 40p up to 10,000 business miles and on the excess over 25p over 10,000 business miles. But for Class 1 National Insurance purposes the liability would only be on the 10p per mile for all business miles. 

There are no authorised or statutory rates of reimbursement for company cars but HMRC publishes guidelines in the form of its advisory fuel rates for business mileage reimbursement for company car drivers. HMRC recommends the use of these published rates when employers either reimburse employees for business travel in their company cars or when employers recover from employees the cost of any private fuel provided by the employer and used for private travelling. HMRC reviews the rates twice a year and publishes the changes on its website normally in May and in November to take effect on 1st June and 1st December each year. The June 2010 rates which were based on petrol at 119.9p per litre, diesel at 121.9p per litre and LPG at 65.4p per litre are as follows.

Small cars up to 1400cc, 12p for petrol, 11p for diesel, 8p for LPG. Medium sized cars between 1401 and 2000cc, 15p for petrol, 11p for diesel and 10p for LPG. And then large cars over 2L, 21p for petrol, 16p for diesel and 14p for LPG. Most of those rates went up in June.

I will always point out that these are only advisory rates and there is no obligation for employers to use them but I have to warn employer clients that if they don’t use these rates they will have to be able to justify any higher rates used for reimbursement of business mileage and any lower rates used for recovering the full cost of their employees private travel. The use of higher rates is not uncommon and can be justified if the employer is able to provide evidence that the cost of the fuel used is higher for any particular car or cars. This might be because of higher fuel prices in the area of because larger than average cars are in the fleet or perhaps the company vehicles are towing trailers and/or carrying heavy equipment. 

The key issue is to be able to demonstrate to a HMRC officer why different rates have been used. It is important that employers keep evidence of this. Advisory fuel rates may be used to reimburse employees using their own cars on company business, often where the employee has a company car allowance. That car allowance will be taxed through the payroll. Employees using their own cars for business travel in these circumstances are able to claim up to the authorised mileage rates of 40p and 25p per mile but the onus is on the employee to maintain the appropriate mileage records and to make a claim for additional tax relief in a self assessment tax return. The employer should have no part of that. 

Business mileage recording

Now I want to talk about one of these most difficult problems that we have in relation to business mileage expenses and one where it amazes me at times how poor the records are that I am often asked to review. This is the issue of business mileage recording.
Let me begin by reminding you about the Impact Foiling Case that I often discuss with AAT members. This was a decision made by the Special Commissioners in favour of HMRC denying the claim by the company to make good the cost of private fuel previously enjoyed. The problem was that when a HMRC inspection took place there were no adequate records of business or private mileage and therefore the company could not say that it had not provided £1’s of free fuel to the directors. The company looked at their records and sought to arrange that the directors paid back all of the fuel costs. HMRC sought to recover Income Tax, Class 1A National Insurance Contributions, interest and penalties because of the failure to report the fuel scale charges on the directors P11D’s. As I said the commissioners decided in favour of the Revenue and said it was too late. The question for us is, are our clients insisting on adequate expense claims and/or business mileage logs?
Employers may choose a number of different ways to meet the cost of business mileage and where company cars are involved the risk is much higher because of the potential for HMRC imposing fuel scale charges. If the employer pays for all fuel and reports the benefit of the company car and a fuel scale charge there is nothing to concern us, unless the Income Tax and Class 1A NIC cost exceeds the benefit provided. Remember that the notional value or company car fuel charge multiplier has increased this year from £16,900 in 2009/10 to £18,000 in 2010/11. This means that the maximum fuel scale charge for a gas guzzler at the top end of 35% CO2 emissions is £18,000 times 35% which is a fuel benefit of £6,300. That results in a tax cost of £2,520 or £210 per month. The Class 1A National Insurance cost to the employer on top of that is another £806.40p so we do sometimes have to ask the question, is it worth having a fuel benefit? 
So let’s look at the problem and what we should do about it. I come back to the situation where the employer supplies a fuel card or company credit card for the employee to buy fuel for the company car. If private fuel is not to be provided the employee has to keep accurate mileage records of business and private mileage to calculate the amount to be repaid or made good to the employer if a fuel scale charge is to be avoided. How good are the records being kept? HMRC considers mileage claims ending in 0 or 5 to be rounded claims and will challenge them. Employees need to be told that and employees’ claims need to be checked at least on a sample check basis and thrown back if they are looking like estimated amounts. 

Employees are prone to exaggerate mileage claims if they think that the rate of reimbursement is too low. Do not allow that to happen, so reject any round sum claims and any excessive claims. Get the rate of reimbursement right and insist on accurate mileage recording.

My preference has always been for reimbursing only the cost of fuel at the appropriate reimbursement rate following the HMRC advisory fuel rates as we have already discussed. It may be appropriate to give employees a float for their fuel so that they are not funding the cost but in every case we have to come back to the need for accurate business mileage recording. Checks can be made on the internet but I recently purchased an update to my Auto Route Express Software the 2010 Version which I use on my laptop and PC to check business mileages. I find it much quicker than using the internet. I have carried out a number of expenses and benefits reviews lately and it still surprises me to see employees getting away with claims for fifty miles, seventy, one hundred, two hundred and three hundred miles. Let’s get real, or as McEnroe would say ‘You cannot be serious’.  But I am very serious, employers must refuse and reject such claims and insist on accurate business mileage recording if costly settlements are to be avoided. 

Another common problem is the member of the sales force who claims to do little or no private mileage when it comes to reimbursing the employer. I sometimes see monthly claims showing ten miles, ten miles, no miles, ten miles and it is stupid to let that go. Tell the employee what it will cost them if HMRC picks it up. HMRC will allow making good in only very limited circumstances. Remember the Impact Foiling Case.

Summary

Expenses have become even more of a hot topic over the last year or so because of the scandal of some of the claims of our MP’s. But let us not forget that HMRC employer compliance officers always have and probably always will see this issue as a high risk one with scope for recovering sometimes substantial settlements, especially when company cars are involved and fuel scale charges may be imposed. The rules are strict and often difficult to understand for employees and we need to be on our toes and give the appropriate advice and guidance.

I hope that this podcast will have been some help to you. Thank you for listening. 
